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I am copying the U.S. Department of Education, Family Policy Compliance Office, so they can 
immediately begin investigating the probable violations of FERPA addressed in this letter.  
 
 

A. Family Educational Rights and Privacy Act (FERPA) 
 
“At the elementary or secondary school level, students’ immunization and other health records 
that are maintained by a school district or individual school, including a school-operated health 
clinic, that receives funds under any program administered by the U.S. Department of Education 
are ‘education records’ subject to FERPA.” U.S. Dept. of Education, Joint Guidance on the 
Application of the Family Educational Rights and Privacy Act (FERPA) And the Health 
Insurance Portability and Accountability Act of 1996 (HIPAA) To Student Health Records 
(November 2008), p. 6. 
And under FERPA, schools may only share medical records of students to meet “legitimate 
educational interests”.  See 20 U.S.C. §1232g(b)(1) and 34 C.F.R. § 99.31(a)(1)(i)(A). 
 
 

1. FERPA Notice Requirements 
 
To take advantage of FERPA’s “legitimate educational interests” exception, the school must first 
give annual notice of its criteria for determining what is a “legitimate educational interest.” 34 
C.F.R. § 99.7(a)(3)(iii). 
 
Here, the MEPP makes no immediate provision for schools to comply with that annual notice 
requirement. And even if it did, the MEPP would still violate FERPA’s substantive requirements. 
 
The policy on record sharing for SMBSD is stated in the Parent-Student Handbook as follows: 
 

“Parents or guardians may refuse to allow the sharing of personal information related to 

their child’s immunization records by notifying the County Health Department listed in 
this section. [HSC 120335, 120335, 120338, 120370, 120375, 120400, 120405, 120410, 

120415, 120480, EC 48216, 49403, 48852.7, 48853.5, 17 CCR 6000-6075; 42 USC 

11432(C)(i)].” 

 

SMBSD Annual Notification to Parents/Guardians, 2017-18, Health Services, 
Immunizations, page 11. 

 
Conspicuously absent from this list of law citations by SMBSD is any reference to FERPA, or to 
Cal. Health & Safety Code section 120440 (specifically governing parent/guardian opt outs of 
immunization record sharing).  Moreover, the SMBSD policy attempts to put the burden on 
parents to contact the County Health Department (rather than for parents to contact the school) 
to refuse ‘sharing of personal information’.  First, such SMBSD policy immediately violates the 
family’s privacy, because the family becomes required to personally identify themselves directly 
to the Public Health Department as a family with a medical exemption. Second, such SMBSD 
policy is not a true opt-out because the school is not expressly prevented from giving the Public 
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Health Department access to the confidential record. Instead, the SMBSD policy is written 
ambiguously so the parent/guardian cannot know with whom they are actually opting out of 
record sharing (i.e., County, State, other, departments?). 
 
Another factor for consideration is that the California Department of Public Health is currently in 
the process of revising 17 CCR 6000-6075, and such revisions are expected to clarify that parties 
like SMBSD and SBCPHD must ensure strict privacy protections and opt-outs (such as those 
stated in Cal. Health and Safety Code section 120440). 
   
Notably, Santa Barbara also has the following policy (Exhibit A): 
 

“Discretionary Access.  At his/her discretion, the Superintendent or designee may release 

information from a student’s records to the following: … 

 

“5. Local health departments operating countywide or regional immunization 

information and reminder systems and the California Department of Public Health, 

unless the parent/guardian has requested that no disclosures of this type be made 

(Health and Safety Code 120440).” 

 
This policy (Exh. A) covers at most the data reporting of Immunization Assessment Reports for 
purposes of Cal. Health & Safety Code section 120375 and 17 CCR 6075.  This policy (Exh. A) 
does not allow a release of personally identifiable information in a student’s confidential 
education and health record.  
 
That is why the MEPP is an unprecedented intrusion into privacy, seeking to gain access to 
medical exemption documents themselves.  
 
Another key factor to this medical exemption privacy issue is that school nurses (who routinely 
review medical exemptions) are typically contracted through the County Health Department, 
whereby each school in the District may work with several rotating nurses.  It is unlikely or 
impossible for these nurses to be able to wear two hats (school hat, and health department hat) 
and still maintain confidentiality at the school without causing the release of information to the 
health department.  At a minimum, schools should have policies in place that state that nurses 
will not share confidential student records with the health department without parental consent, 
an emergency, or an authorized court order or administrative order.  
 
 

2. FERPA Substantive Requirements  
 
Under law, routine vaccine administration is not an “emergency”, so SMBSD and SBCPHD may 
not gather personally identifiable health information from student records.  See for example U.S. 
Dept. of Educ. Family Compliance Policy Office, Letter to Alabama Department of Education 
re: Disclosure of Immunization Records, February 25, 2004, available at 
http://www2.ed.gov/policy/gen/guid/fpco/ferpa/library/alhippaa.html 
 
In such letter, the U.S. Department of Education rejected the position of the Alabama 
Department of Public Health that tried to gain access to student immunization records: 
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“Dr. Williamson [State Health Officer, Alabama Department of Public Health (DPH)] 

went on to state that the Health Insurance Portability and Accountability Act of 1996 

(HIPAA) applies to students' immunization records and that HIPAA permits schools to 

disclose these records to the DPH…. 

“[T]here is no exception to FERPA's prior consent rule that would permit a 
school subject to FERPA to disclose health or other immunization records to 
a State health agency such as DPH under the circumstances described in Dr. 
Williamson's April 22, 2003 memorandum. A very limited exception to FERPA's 

prior consent rule allows educational agencies and institutions to disclose personally 

identifiable non-directory information to appropriate officials in connection with a 

health or safety emergency. Specifically, FERPA provides that education records may be 

disclosed without consent: 

in connection with an emergency [to] appropriate persons if the knowledge 

of such information is necessary to protect the health or safety of the student or 

other persons.  

“20 U.S.C. § 1232g(b)(1)(I). However, the regulations implementing this provision at 34 
C.F.R §§ 99.31(a)(10) and 99.36 indicate that these conditions will be "strictly 
construed." 

“The exception to FERPA's prior written consent requirement was created with the first 

FERPA amendments that were signed into law on December 13, 1974. The legislative 

history demonstrates that Congress intended to limit application of the "health or safety" 

exception to exceptional circumstances, as follows: 

Finally, under certain emergency situations it may become necessary for an 

educational agency or institution to release personal information to protect the 

health or safety of the student or other students. In the case of the outbreak of an 

epidemic, it is unrealistic to expect an educational official to seek consent from 

every parent before a health warning can be issued. On the other hand, a 
blanket exception for "health or safety" could lead to unnecessary 
dissemination of personal information. Therefore, in order to assure that 

there are adequate safeguards on this exception, the amendments provided that 

the Secretary shall promulgate regulations to implement this subsection. It is 

expected that he will strictly limit the applicability of this exception. 

“Joint Statement in Explanation of Buckley/Pell Amendment, 120 Cong. Rec. S21489, 

Dec. 13, 1974. (These amendments were made retroactive to November 19, 1974, the date 

on which FERPA became effective.) 

“This Office has consistently interpreted this provision narrowly by limiting 
its application to a specific situation that presents imminent danger to 
students or other members of the community, or that requires an 
immediate need for information in order to avert or diffuse serious threats 
to the safety or health of a student or other individuals. While the exception is 

not limited to emergencies caused by terrorist attacks, the Department's Guidance on 

"Recent Amendments to [FERPA] Relating to Anti-Terrorism Activities," issued by this 

Office on April 12, 2002 provides a useful and relevant summary of our interpretation 

(emphasis added): 
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[T]he health or safety exception would apply to nonconsensual 
disclosures to appropriate persons in the case of a smallpox, anthrax 
or other bioterrorism attack. This exception also would apply to 

nonconsensual disclosures to appropriate persons in the case of another terrorist 

attack such as the September 11 attack. However, any release must be 
narrowly tailored considering the immediacy, magnitude, and 
specificity of information concerning the emergency. As the 
legislative history indicates, this exception is temporally limited to the 
period of the emergency and generally will not allow for a blanket 
release of personally identifiable information from a student's 
education records. 

Under the health and safety exception, school officials may share relevant 

information with "appropriate parties," that is, those parties whose knowledge of 

the information is necessary to provide immediate protection of the health and 

safety of the student or other individuals. (Citations omitted.) Typically, law 

enforcement officials, public health officials, and trained medical personnel are 

the types of parties to whom information may be disclosed under this FERPA 

exception…. 

The educational agency or institution has the responsibility to make the initial 

determination of whether a disclosure is necessary to protect the health or safety 

of the student or other individuals. … 

“In summary, educational agencies and institutions subject to FERPA may 
disclose personally identifiable, non-directory information from education 
records under the "health or safety emergency" exception only if the agency 
or institution determines, on a case-by-case basis, that a specific situation 
presents imminent danger or threat to students or other members of the 
community, or requires an immediate need for information in order to 
avert or diffuse serious threats to the safety or health of a student or other 
individuals. Any release must be narrowly tailored considering the 
immediacy and magnitude of the emergency and must be made only to 
parties who can address the specific emergency in question. This exception 
is temporally limited to the period of the emergency and generally does not 
allow a blanket release of personally identifiable information from a 
student's education records to comply with general requirements under 
State law.”  [emphasis added] 

Accordingly, this legal opinion letter precedent from the U.S. Department of Education is 
directly on point to show that SMBSD and SBCPHD cannot implement the MEPP as proposed, 
to access, review, or retain confidential student records.   
 
See also U.S. Dept. of Educ. Family Compliance Policy Office, Letter to University of New 
Mexico re: Applicability of FERPA to Health and Other State Reporting Requirements, Nov. 29, 
2004, available at www.ed.gov/policy/gen/guid/fpco/ferpa/library/baiseunmslc.html 
 

 “We cannot come to the same conclusion with respect to the ‘routine’ or 
non-emergency reporting that is required by regulation for other notifiable 
conditions, including the infectious diseases, injuries, environmental exposures, 

sexually transmitted diseases, HIV/AIDS, cancer, and birth defects specified in 7NMAC 
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4.3.12 B, as well as reports to the New Mexico Tumor Registry required under 7 NMAC 

4.3.10. Indeed, in these cases, the State Department of Health has 
determined that the specified disease or condition does not constitute an 
imminent danger or threat or that emergency reporting or other action is 
necessary to address the concern. Consequently, the University may not 
disclose information from a student's education records to meet these 
"routine" health reporting requirements unless it has made a specific, case-
by-case determination that a health or safety emergency exists….” [emphasis 

added] 

See also Exhibit B -- Federal Register, Vol. 73, No. 237, December 9, 2008 (regarding 34 CFR 
Part 99) 

 
“Health or Safety Emergency (§ 99.36)… 

“(a) Disclosure in Non-Emergency Situations  

 

“Comment: Some commenters suggested that we interpret § 99.36 to permit the sharing 

of information on reportable diseases to health officials in non-emergency situations. 

These commenters stated that the disclosure of routine immunization data should be 

subject to State, local, and regional public health laws and regulations and not FERPA. 

One of these commenters noted that the HIPAA Privacy Rule allows covered entities to 

disclose personally identifiable health data, without consent, to public health authorities.  

 

“Discussion: There is no authority in FERPA to exclude students’ immunization records 
from the definition of education records in FERPA. Further, the HIPAA Privacy Rule 

specifically excludes from coverage health care information that is maintained as an 

‘‘education record’’ under FERPA. 45 CFR 160.103, Protected health information. We 
understand that the HIPAA Privacy Rule allows covered entities to disclose identifiable 

health data without written consent to public health authorities. However, there is no 

statutory exception to the written consent requirement in FERPA to permit this type of 

disclosure.  As explained in the preamble to the NPRM (73 FR 15589), the 
amendment to the health or safety emergency exception in § 99.36 does not 
allow disclosures on a routine, non-emergency basis, such as the routine 
sharing of student information with the local police department. Likewise, 
this exception does not cover routine, non-emergency disclosures of 
students’ immunization data to public health authorities. Consequently, there 

is no statutory basis for the Department to revise the regulatory language as requested by 

the commenters.”  [emphasis added] 

 
Based on clear precedents like these, there would be no rational legal basis for SMBSD and 
SBCPHD to conduct a systematic violation of the privacy of students.  
 
 

B. California Medical Confidentiality Laws 
 

1. The Confidentiality of Medical Information Act (CMIA) 
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California law prohibits the disclosure of such records that contain a student’s medical 
information, unless the parent has first provided a detailed authorization for release of the 
information.  CA Civil Code §56.11. 
 
None of the listed exceptions to CA Civil Code §56.11 (i.e., emergency situation) would apply 
here. 
 
See also remedies under The Information Practices Act (IPA), which limits the collection, 
maintenance, and distribution of personal information by state agencies.  Cal. Civ. Code. §§ 
1798-1798.78.  See also prohibitions on the disclosure of genetic information. Cal. Civ. Code § 
56.17.  
 
The blanket policy of the MEPP is directly at odds with the case-by-case protections that 
California law requires.  Indeed, each individual’s privacy is important and special. 
 
 

2. Cal. Health & Safety Code section 120440 
 
One of the most troubling aspects of the MEPP is SBCPHD’s proposal to scrutinize medical 
exemptions and ambiguously contact student’s doctors with “helpful information”.   
 
Cal. Health & Safety Code section 120440 states regarding student health records: 
 

“(e) A patient or a patient's parent or guardian may refuse to permit 
recordsharing… (4) The patient or client, or the parent or guardian of the patient or 

client, may refuse to allow this information to be shared in the manner described, or to 

receive immunization reminder notifications at any time, or both. After refusal, the 
patient's or client's physician may maintain access to this information for 
the purposes of patient care or protecting the public health.” 

 
Indeed, without parental consent, the school is not even allowed to report the child as a statistic 
for purposes of Immunization Assessment Reports.  Note that the statute specifies that it is the 
patient's physician who is entrusted with the duty of protecting public health in these cases for 
the patient in question.   

The attempt by SBCPHD to usurp the licensed physician’s role under California law, and to 
impliedly suggest a one-size-fits-all approach for patients is neither feasible nor lawful. 

The physician must keep the patient's information confidential unless a specific and lawful order 
requires the information's release pursuant to one of the identified statutes.  SMBSD and 
SBCPHD have provided no such order to my clients. 

The medical privacy notice requirements of Cal. Health & Safety Code section 120440 et seq 
require schools to give parents notice and the opportunity to opt out of medical information 
sharing with the government: 

Cal. Health & Safety Code section 120440 
(e) A patient or a patient's parent or guardian may refuse to 
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Conclusion 
 
The MEPP is an attempt to insert the SBCPHD into the confidential doctor-patient relationship, 
which intrudes into the privacy of student health and education records.  On its face, and through 
its implementation over my clients, the MEPP violates FERPA, and California Medical 
Confidentiality law.   
 
My client respectfully requests that SBCPHD immediately withdraw the MEPP, and that 
SMBSD immediately cease complying with the MEPP.   
 
 
Regards, 
 
 
Greg Glaser 
Attorney at Law 
 

CC: 

U.S. Department of Education, Family Policy Compliance Office  
400 Maryland Avenue, SW, Washington, D.C. 20202-5920 
 

 

 

Encl. -- Exhibits 
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VXESRHQD�RU�FRXUW�RUGHU�LV�UHVSRQVLEOH�
IRU�QRWLI\LQJ�WKH�SDUHQWV�DQG�HOLJLEOH�
VWXGHQWV�EHIRUH�FRPSO\LQJ�ZLWK�WKH�
RUGHU�RU�VXESRHQD��WKH�HGXFDWLRQDO�

DJHQF\�RU�LQVWLWXWLRQ�FRXOG�DVVLVW�WKH�
WKLUG�SDUW\�LQ�WKH�QRWLILFDWLRQ�
UHTXLUHPHQW��E\�SURYLGLQJ�LW�ZLWK�
FRQWDFW�LQIRUPDWLRQ�VR�WKDW�LW�FRXOG�
SURYLGH�WKH�QRWLFH��
,Q�RUGHU�WR�HQVXUH�WKDW�WKLV�QHZ�

UHTXLUHPHQW�LV�HQIRUFHDEOH��ZH�KDYH�DOVR�
UHYLVHG�� ������H��VR�WKDW�LI�WKH�
'HSDUWPHQW�GHWHUPLQHV�WKDW�D�WKLUG�
SDUW\��VXFK�DV�DQ�6($��GLG�QRW�SURYLGH�
WKH�QRWLILFDWLRQ�UHTXLUHG�XQGHU�
� ������D�����LL���WKH�HGXFDWLRQDO�DJHQF\�
RU�LQVWLWXWLRQ�PD\�QRW�DOORZ�WKDW�WKLUG�
SDUW\�DFFHVV�WR�HGXFDWLRQ�UHFRUGV�IRU�DW�
OHDVW�ILYH�\HDUV��

&KDQJHV��:H�KDYH�DPHQGHG�
� ������E�����WR�FODULI\�WKDW�WKH�WKLUG�
SDUW\�WKDW�UHFHLYHV�WKH�VXESRHQD�RU�
FRXUW�RUGHU�LV�UHVSRQVLEOH�IRU�PHHWLQJ�
WKH�QRWLILFDWLRQ�UHTXLUHPHQWV�XQGHU�
� ������D������:H�DOVR�KDYH�UHYLVHG�
� ������H��WR�SURYLGH�WKDW�LI�WKH�
'HSDUWPHQW�GHWHUPLQHV�WKDW�D�WKLUG�
SDUW\��VXFK�DV�DQ�6($��GLG�QRW�SURYLGH�
WKH�QRWLILFDWLRQ�UHTXLUHG�XQGHU�
� ������D�����LL���WKH�HGXFDWLRQDO�DJHQF\�
RU�LQVWLWXWLRQ�PD\�QRW�DOORZ�WKDW�WKLUG�
SDUW\�DFFHVV�WR�HGXFDWLRQ�UHFRUGV�IRU�DW�
OHDVW�ILYH�\HDUV��
+HDOWK�RU�6DIHW\�(PHUJHQF\��� �������
&RPPHQW��:H�UHFHLYHG�PDQ\�

FRPPHQWV�LQ�VXSSRUW�RI�RXU�SURSRVDO�WR�
DPHQG�� ������UHJDUGLQJ�GLVFORVXUHV�RI�
SHUVRQDOO\�LGHQWLILDEOH�LQIRUPDWLRQ�
ZLWKRXW�FRQVHQW�LQ�D�KHDOWK�RU�VDIHW\�
HPHUJHQF\��0RVW�RI�WKH�SDUWLHV�WKDW�
FRPPHQWHG�VWDWHG�WKDW�WKH�SURSRVHG�
FKDQJHV�GHPRQVWUDWHG�WKH�ULJKW�EDODQFH�
EHWZHHQ�VWXGHQW�SULYDF\�DQG�FDPSXV�
VDIHW\��$�QXPEHU�RI�FRPPHQWHUV�
VSHFLILFDOO\�VXSSRUWHG�WKH�FODULILFDWLRQ�
UHJDUGLQJ�WKH�GLVFORVXUH�RI�LQIRUPDWLRQ�
IURP�DQ�HOLJLEOH�VWXGHQW¶V�HGXFDWLRQ�
UHFRUGV�WR�WKDW�VWXGHQW¶V�SDUHQWV�ZKHQ�D�
KHDOWK�RU�VDIHW\�HPHUJHQF\�RFFXUV��2QH�
FRPPHQWHU�VDLG�WKDW�WKH�SURSRVHG�
DPHQGPHQW�ZRXOG�SURYLGH�DSSURSULDWH�
SURWHFWLRQ�IRU�VHQVLWLYH�DQG�RWKHUZLVH�
SURWHFWHG�LQIRUPDWLRQ�ZKLOH�FODULI\LQJ�
WKDW�HGXFDWLRQDO�DJHQFLHV�DQG�
LQVWLWXWLRQV�PD\�QRWLI\�SDUHQWV�DQG�
RWKHU�DSSURSULDWH�LQGLYLGXDOV�LQ�DQ�
HPHUJHQF\�VR�WKDW�WKH\�PD\�LQWHUYHQH�WR�
KHOS�SURWHFW�WKH�KHDOWK�DQG�VDIHW\�RI�
WKRVH�LQYROYHG��

'LVFXVVLRQ��:H�DSSUHFLDWH�WKH�
FRPPHQWHUV¶�VXSSRUW�IRU�WKH�
DPHQGPHQWV�WR�WKH�µµKHDOWK�RU�VDIHW\�
HPHUJHQF\¶¶�H[FHSWLRQ�LQ�� ������E���
(GXFDWLRQDO�DJHQFLHV�DQG�LQVWLWXWLRQV�
DUH�SHUPLWWHG�WR�GLVFORVH�SHUVRQDOO\�
LGHQWLILDEOH�LQIRUPDWLRQ�IURP�VWXGHQWV¶�
HGXFDWLRQ�UHFRUGV��ZLWKRXW�FRQVHQW��
XQGHU�� ������D������LQ�FRQQHFWLRQ�ZLWK�
D�KHDOWK�RU�VDIHW\�HPHUJHQF\��
'LVFORVXUHV�XQGHU�� ������D������PXVW�
PHHW�WKH�FRQGLWLRQV�GHVFULEHG�LQ�
� �������:H�DGGUHVV�VSHFLILF�FRPPHQWV�
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������)HGHUDO� 5HJLVWHU � 9RO�� ���� 1R�� ��� � 7XHVGD\�� 'HFHPEHU� ��� ���� � 5XOHV� DQG� 5HJXODWLRQV�

DERXW�WKH�SURSRVHG�DPHQGPHQWV�WR�WKLV�
H[FHSWLRQ�LQ�WKH�IROORZLQJ�SDUDJUDSKV��

&KDQJHV��1RQH��
�D��'LVFORVXUH�LQ�1RQ�(PHUJHQF\�
6LWXDWLRQV�
&RPPHQW��6RPH�FRPPHQWHUV�

VXJJHVWHG�WKDW�ZH�LQWHUSUHW�� ������WR�
SHUPLW�WKH�VKDULQJ�RI�LQIRUPDWLRQ�RQ�
UHSRUWDEOH�GLVHDVHV�WR�KHDOWK�RIILFLDOV�LQ�
QRQ�HPHUJHQF\�VLWXDWLRQV��7KHVH�
FRPPHQWHUV�VWDWHG�WKDW�WKH�GLVFORVXUH�RI�
URXWLQH�LPPXQL]DWLRQ�GDWD�VKRXOG�EH�
VXEMHFW�WR�6WDWH��ORFDO��DQG�UHJLRQDO�
SXEOLF�KHDOWK�ODZV�DQG�UHJXODWLRQV�DQG�
QRW�)(53$��2QH�RI�WKHVH�FRPPHQWHUV�
QRWHG�WKDW�WKH�+,3$$�3ULYDF\�5XOH�
DOORZV�FRYHUHG�HQWLWLHV�WR�GLVFORVH�
SHUVRQDOO\�LGHQWLILDEOH�KHDOWK�GDWD��
ZLWKRXW�FRQVHQW��WR�SXEOLF�KHDOWK�
DXWKRULWLHV��

'LVFXVVLRQ��7KHUH�LV�QR�DXWKRULW\�LQ�
)(53$�WR�H[FOXGH�VWXGHQWV¶�
LPPXQL]DWLRQ�UHFRUGV�IURP�WKH�
GHILQLWLRQ�RI�HGXFDWLRQ�UHFRUGV�LQ�
)(53$��)XUWKHU��WKH�+,3$$�3ULYDF\�
5XOH�VSHFLILFDOO\�H[FOXGHV�IURP�
FRYHUDJH�KHDOWK�FDUH�LQIRUPDWLRQ�WKDW�LV�
PDLQWDLQHG�DV�DQ�µµHGXFDWLRQ�UHFRUG¶¶�
XQGHU�)(53$�����&)5����������
3URWHFWHG�KHDOWK�LQIRUPDWLRQ��:H�
XQGHUVWDQG�WKDW�WKH�+,3$$�3ULYDF\�5XOH�
DOORZV�FRYHUHG�HQWLWLHV�WR�GLVFORVH�
LGHQWLILDEOH�KHDOWK�GDWD�ZLWKRXW�ZULWWHQ�
FRQVHQW�WR�SXEOLF�KHDOWK�DXWKRULWLHV��
+RZHYHU��WKHUH�LV�QR�VWDWXWRU\�H[FHSWLRQ�
WR�WKH�ZULWWHQ�FRQVHQW�UHTXLUHPHQW�LQ�
)(53$�WR�SHUPLW�WKLV�W\SH�RI�GLVFORVXUH��
$V�H[SODLQHG�LQ�WKH�SUHDPEOH�WR�WKH�

1350�����)5���������WKH�DPHQGPHQW�WR�
WKH�KHDOWK�RU�VDIHW\�HPHUJHQF\�
H[FHSWLRQ�LQ�� ������GRHV�QRW�DOORZ�
GLVFORVXUHV�RQ�D�URXWLQH��QRQ�HPHUJHQF\�
EDVLV��VXFK�DV�WKH�URXWLQH�VKDULQJ�RI�
VWXGHQW�LQIRUPDWLRQ�ZLWK�WKH�ORFDO�
SROLFH�GHSDUWPHQW��/LNHZLVH��WKLV�
H[FHSWLRQ�GRHV�QRW�FRYHU�URXWLQH��QRQ��
HPHUJHQF\�GLVFORVXUHV�RI�VWXGHQWV¶�
LPPXQL]DWLRQ�GDWD�WR�SXEOLF�KHDOWK�
DXWKRULWLHV��&RQVHTXHQWO\��WKHUH�LV�QR�
VWDWXWRU\�EDVLV�IRU�WKH�'HSDUWPHQW�WR�
UHYLVH�WKH�UHJXODWRU\�ODQJXDJH�DV�
UHTXHVWHG�E\�WKH�FRPPHQWHUV��

&KDQJHV��1RQH��
�E��6WULFW�&RQVWUXFWLRQ�6WDQGDUG�
&RPPHQW��6HYHUDO�FRPPHQWHUV�

H[SUHVVHG�FRQFHUQ�WKDW�UHPRYLQJ�WKH�
ODQJXDJH�IURP�FXUUHQW�� ������UHTXLULQJ�
VWULFW�FRQVWUXFWLRQ�RI�WKH�µµKHDOWK�DQG�
VDIHW\�HPHUJHQF\¶¶�H[FHSWLRQ�DQG�
VXEVWLWXWLQJ�WKH�ODQJXDJH�SURYLGLQJ�IRU�
D�µµUDWLRQDO�EDVLV¶¶�VWDQGDUG�ZRXOG�QRW�
UHTXLUH�VFKRROV�WR�PDNH�DQ�LQGLYLGXDO�
DVVHVVPHQW�WR�GHWHUPLQH�LI�WKHUH�LV�DQ�
HPHUJHQF\�WKDW�ZDUUDQWV�D�GLVFORVXUH��
2QH�FRPPHQWHU�VWDWHG�WKDW�UHPRYDO�RI�
WKH�µµVWULFW�FRQVWUXFWLRQ¶¶�UHTXLUHPHQW�
ZRXOG�VHYHUHO\�ZHDNHQ�WKH�

'HSDUWPHQW¶V�HQIRUFHPHQW�FDSDELOLWLHV�
DQG�WKDW�VFKRROV�PD\�VHH�WKLV�FKDQJH�DV�
DQ�H[FXVH�WR�GLVFORVH�VHQVLWLYH�VWXGHQW�
LQIRUPDWLRQ�ZKHQ�WKHUH�LV�QRW�D�UHDO�
HPHUJHQF\��
$�FRPPHQWHU�VWDWHG�WKDW�WKH�UHPRYDO�

RI�WKH�µµVWULFW�FRQVWUXFWLRQ¶¶�UHTXLUHPHQW�
ZRXOG�PHDQ�WKDW�WKH�'HSDUWPHQW�ZRXOG�
HOLPLQDWH�DOWRJHWKHU�LWV�UHYLHZ�RI�DFWLRQV�
WDNHQ�E\�VFKRROV�XQGHU�WKH�KHDOWK�DQG�
VDIHW\�HPHUJHQF\�H[FHSWLRQ��$QRWKHU�
FRPPHQWHU�VWDWHG�WKDW�UHPRYLQJ�WKH�
UHTXLUHPHQW�WKDW�WKLV�H[FHSWLRQ�EH�
VWULFWO\�FRQVWUXHG�FRXOG�HURGH�WKH�
SULYDF\�ULJKWV�RI�LQGLYLGXDOV��7KH�
FRPPHQWHU�QRWHG�WKDW�EHFDXVH�SDUHQWV�
DQG�HOLJLEOH�VWXGHQWV�FDQQRW�EULQJ�VXLW�
LQ�FRXUW�WR�HQIRUFH�)(53$��VFKRROV�IDFH�
YLUWXDOO\�QR�OLDELOLW\�LI�WKH\�YLRODWH�
)(53$�UHTXLUHPHQWV��
$�FRPPHQWHU�DVNHG�WKDW�WKH�

'HSDUWPHQW�FODULI\�ZKDW�LV�PHDQW�E\�DQ�
µµHPHUJHQF\¶¶�DQG�KRZ�VHYHUH�D�FRQFHUQ�
PXVW�EH�WR�TXDOLI\�DV�DQ�HPHUJHQF\��

'LVFXVVLRQ��6HFWLRQ�������F��
HOLPLQDWHV�WKH�SUHYLRXV�UHTXLUHPHQW�
WKDW�SDUDJUDSKV��D��DQG��E��RI�WKLV�
VHFWLRQ�EH�µµVWULFWO\�FRQVWUXHG¶¶�DQG�
SURYLGHV�LQVWHDG�WKDW��LQ�PDNLQJ�D�
GHWHUPLQDWLRQ�ZKHWKHU�D�GLVFORVXUH�PD\�
EH�PDGH�XQGHU�WKH�µµKHDOWK�RU�VDIHW\�
HPHUJHQF\¶¶�H[FHSWLRQ��DQ�HGXFDWLRQDO�
DJHQF\�RU�LQVWLWXWLRQ�PD\�WDNH�LQWR�
DFFRXQW�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�
SHUWDLQLQJ�WR�D�WKUHDW�WR�WKH�KHDOWK�RU�
VDIHW\�RI�D�VWXGHQW�RU�RWKHU�LQGLYLGXDOV��
7KH�QHZ�SURYLVLRQ�VWDWHV�WKDW�LI�WKHUH�LV�
DQ�DUWLFXODEOH�DQG�VLJQLILFDQW�WKUHDW�WR�
WKH�KHDOWK�RU�VDIHW\�RI�WKH�VWXGHQW�RU�
RWKHU�LQGLYLGXDOV��DQ�HGXFDWLRQDO�
DJHQF\�RU�LQVWLWXWLRQ�PD\�GLVFORVH�
LQIRUPDWLRQ�WR�DSSURSULDWH�SDUWLHV��
$V�ZH�LQGLFDWHG�LQ�WKH�SUHDPEOH�WR�

WKH�1350��ZH�EHOLHYH�SDUDJUDSK��F��
SURYLGHV�JUHDWHU�IOH[LELOLW\�DQG�
GHIHUHQFH�WR�VFKRRO�DGPLQLVWUDWRUV�VR�
WKH\�FDQ�EULQJ�DSSURSULDWH�UHVRXUFHV�WR�
EHDU�RQ�D�FLUFXPVWDQFH�WKDW�WKUHDWHQV�
WKH�KHDOWK�RU�VDIHW\�RI�LQGLYLGXDOV�����
)5���������������,Q�WKDW�UHJDUG��
SDUDJUDSK��F��SURYLGHV�WKDW�WKH�
'HSDUWPHQW�ZLOO�QRW�VXEVWLWXWH�LWV�
MXGJPHQW�IRU�WKDW�RI�WKH�DJHQF\�RU�
LQVWLWXWLRQ�LI��EDVHG�RQ�WKH�LQIRUPDWLRQ�
DYDLODEOH�DW�WKH�WLPH�RI�WKH�
GHWHUPLQDWLRQ�WKHUH�LV�D�UDWLRQDO�EDVLV�
IRU�WKH�DJHQF\¶V�RU�LQVWLWXWLRQ¶V�
GHWHUPLQDWLRQ�WKDW�D�KHDOWK�RU�VDIHW\�
HPHUJHQF\�H[LVWV�DQG�WKDW�WKH�GLVFORVXUH�
ZDV�PDGH�WR�DSSURSULDWH�SDUWLHV��
:H�GR�QRW�DJUHH�WKDW�UHPRYDO�RI�WKH�

µµVWULFW�FRQVWUXFWLRQ¶¶�VWDQGDUG�ZHDNHQV�
)(53$�RU�HURGHV�SULYDF\�SURWHFWLRQV��
5DWKHU��WKH�FKDQJHV�DSSURSULDWHO\�
EDODQFH�WKH�LPSRUWDQW�LQWHUHVWV�RI�VDIHW\�
DQG�SULYDF\�E\�SURYLGLQJ�VFKRRO�
RIILFLDOV�ZLWK�WKH�IOH[LELOLW\�WR�DFW�
TXLFNO\�DQG�GHFLVLYHO\�ZKHQ�
HPHUJHQFLHV�DULVH��6FKRROV�VKRXOG�QRW�

YLHZ�)(53$¶V�µµKHDOWK�RU�VDIHW\�
HPHUJHQF\¶¶�H[FHSWLRQ�DV�D�EODQNHW�
H[FHSWLRQ�IRU�URXWLQH�GLVFORVXUHV�RI�
VWXGHQW�LQIRUPDWLRQ�EXW�DV�OLPLWHG�WR�
GLVFORVXUHV�QHFHVVDU\�WR�SURWHFW�WKH�
KHDOWK�RU�VDIHW\�RI�D�VWXGHQW�RU�DQRWKHU�
LQGLYLGXDO�LQ�FRQQHFWLRQ�ZLWK�DQ�
HPHUJHQF\��
$IWHU�FRQVLGHUDWLRQ�RI�WKH�FRPPHQWV��

ZH�KDYH�GHWHUPLQHG�WKDW�HGXFDWLRQDO�
DJHQFLHV�DQG�LQVWLWXWLRQV�VKRXOG�EH�
UHTXLUHG�WR�UHFRUG�WKH�µµDUWLFXODEOH�DQG�
VLJQLILFDQW�WKUHDW�WR�WKH�KHDOWK�RU�VDIHW\�
RI�D�VWXGHQW�RU�RWKHU�LQGLYLGXDOV¶¶�VR�
WKDW�WKH\�FDQ�GHPRQVWUDWH��WR�SDUHQWV��
VWXGHQWV��DQG�WR�WKH�'HSDUWPHQW��ZKDW�
FLUFXPVWDQFHV�OHG�WKHP�WR�GHWHUPLQH�
WKDW�D�KHDOWK�RU�VDIHW\�HPHUJHQF\�H[LVWHG�
DQG�KRZ�WKH\�MXVWLILHG�WKH�GLVFORVXUH��
&XUUHQWO\��HGXFDWLRQDO�DJHQFLHV�DQG�
LQVWLWXWLRQV�DUH�UHTXLUHG�XQGHU�
� ������D��WR�UHFRUG�DQ\�GLVFORVXUH�RI�
SHUVRQDOO\�LGHQWLILDEOH�LQIRUPDWLRQ�IURP�
HGXFDWLRQ�UHFRUGV�PDGH�XQGHU�
� ������D������DQG�� �������:H�DUH�
UHYLVLQJ�WKH�UHFRUGDWLRQ�UHTXLUHPHQWV�LQ�
� ������D�����WR�UHTXLUH�DQ�DJHQF\�RU�
LQVWLWXWLRQ�WR�UHFRUG�WKH�DUWLFXODEOH�DQG�
VLJQLILFDQW�WKUHDW�WKDW�IRUPHG�WKH�EDVLV�
IRU�WKH�GLVFORVXUH��7KH�VFKRRO�PXVW�
PDLQWDLQ�WKLV�UHFRUG�ZLWK�WKH�HGXFDWLRQ�
UHFRUGV�RI�WKH�VWXGHQW�IRU�DV�ORQJ�DV�WKH�
VWXGHQW¶V�HGXFDWLRQ�UHFRUGV�DUH�
PDLQWDLQHG��� ������D�������
:H�GR�QRW�VSHFLI\�LQ�WKH�UHJXODWLRQV�

D�WLPH�SHULRG�LQ�ZKLFK�DQ�HGXFDWLRQDO�
DJHQF\�RU�LQVWLWXWLRQ�PXVW�UHFRUG�D�
GLVFORVXUH�RI�SHUVRQDOO\�LGHQWLILDEOH�
LQIRUPDWLRQ�IURP�HGXFDWLRQ�UHFRUGV�
XQGHU�� ������D���:H�LQWHUSUHW�WKLV�WR�
PHDQ�WKDW�DQ�DJHQF\�RU�LQVWLWXWLRQ�PXVW�
UHFRUG�D�GLVFORVXUH�ZLWKLQ�D�UHDVRQDEOH�
SHULRG�RI�WLPH�DIWHU�WKH�GLVFORVXUH�KDV�
EHHQ�PDGH��DQG�QRW�MXVW�DW�WKH�WLPH��LI�
DQ\��ZKHQ�D�SDUHQW�RU�VWXGHQW�DVNV�WR�
LQVSHFW�WKH�VWXGHQW¶V�UHFRUG�RI�
GLVFORVXUHV��:H�ZLOO�WUHDW�WKH�
UHTXLUHPHQW�WR�UHFRUG�WKH�VLJQLILFDQW�
DQG�DUWLFXODEOH�WKUHDW�WKDW�IRUPV�WKH�
EDVLV�IRU�D�GLVFORVXUH�XQGHU�WKH�KHDOWK�
RU�VDIHW\�HPHUJHQF\�H[FHSWLRQ�QR�
GLIIHUHQWO\�WKDQ�WKH�UHFRUGDWLRQ�RI�RWKHU�
GLVFORVXUHV��,Q�GHWHUPLQLQJ�ZKHWKHU�D�
SHULRG�RI�WLPH�IRU�UHFRUGDWLRQ�LV�
UHDVRQDEOH��ZH�ZRXOG�H[DPLQH�WKH�
UHOHYDQW�IDFWV�VXUURXQGLQJ�WKH�
GLVFORVXUH�DQG�DQWLFLSDWH�WKDW�DQ�DJHQF\�
RU�LQVWLWXWLRQ�ZRXOG�DGGUHVV�WKH�KHDOWK�
RU�VDIHW\�HPHUJHQF\�LWVHOI�EHIRUH�WXUQLQJ�
WR�UHFRUGDWLRQ�RI�DQ\�GLVFORVXUHV�DQG�
RWKHU�DGPLQLVWUDWLYH�PDWWHUV��
,Q�UHVSRQVH�WR�FRQFHUQV�DERXW�WKH�

'HSDUWPHQW¶V�HQIRUFHPHQW�RI�WKH�
SURYLVLRQV�RI�� �������WKH�µµUDWLRQDO�
EDVLV¶¶�WHVW�GRHV�QRW�HOLPLQDWH�WKH�
'HSDUWPHQW¶V�UHVSRQVLELOLW\�IRU�
RYHUVLJKW�DQG�DFFRXQWDELOLW\��$FWLRQV�
WKDW�WKH�6HFUHWDU\�PD\�WDNH�LQ�
DGGUHVVLQJ�YLRODWLRQV�RI�WKLV�DQG�RWKHU�
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